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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 92 of 2014(I) 

  

      1.  Sri Biswajit Nath, 

 S/O Sri Gobinda Nath 

Village – Dihingia Kalita gaon 

P.O. B.P. Tiniali, 

P.S.-Tezpur, 

 Dist – Sonitpur, Assam…………………. Claimant. 

 

-Versus- 

     1. Sri Amrit Mandal 
 S/O Late C.K. Mandal, 

Village-Ambagan 
P.O. Tubukorani 
P.S. – Ulani 
Dist. Nagaon, Assam. 

[( Owner of the vehicle No. AS-02K/0181(Scorpio)] 

      
     2. The Bajaj Allianz General Insurance Co. Ltd. 
 Insurer of the vehicle No. AS-02K/0181(Scorpio)] 
 Policy No. 0G 14-2405-1801-00012301 
 Valid from 1-1-14 to 31-01-15 
 2B 2nd Floor Centrepoint G.S. 
 G.S. Road Ulubari, Opp. Bora service 
 Ulubari Guwahati, Assam.………………………Opposite parties.  
 

ADVOCATES APPEARED 

For the claimant   :-Sri S. Khan, Advocate.  

For the O.P. No.1  :-Sri P. Das, Advocate.  

For the O.P. No. 2   :-Sri D. Baruah, Advocate. 

Date of Argument   :- 24-04-2018 

Date of Judgment   :- 03-05-2018 
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                             J U D G M E N T 

This is an application filed u/s 166 of MV Act 1988, filed by the claimant 

Sri Biswajit Nath claiming compensation on account of injuries sustained by him 

in a motor vehicle accident. 

1.     The brief fact of the case is that on 21-04-2014 while the claimant was 

going on his bicycle towards home and when he reached Bihaguri Daily market at 

about 7-30 P.M  suddenly one Scorpio vehicle bearing No. AS-02K/0181 coming 

in a rash and negligent manner hit the bicycle of the claimant from back side. As 

a result the claimant fell down from his bicycle and became unconscious. Local 

people brought him to Tezpur Medical College Hospital but immediately he has 

been referred to GMCH for better treatment and the claimant was admitted to 

GMCH, for further treatment.  

2. After the accident, one case was registered vide Tezpur P.S. case No. 

310/14 At the time of accident, the offending vehicle was insured with Bajaj 

Allianz General Insurance Co. Ltd.  vide policy No. 0G 14-2405-1801-00012301 

valid from 01-01-2014 to 31-01-2015. 

3. Against the claim petition O.P. 1 i.e. owner of the vehicle has submitted 

written statement wherein it is admitted that he is the registered owner of the 

vehicle bearing No. No. AS-02K/0181 (Scorpio) and at the time of alleged 

accident the vehicle was driving by the driver Malay Mandal having valid D/L No. 

43198/PK/Prof/09 valid upto 25-11-2015. It is further stated that on the date of 

accident while the aforesaid Scorpio vehicle was proceeding towards Bihaguri 

from Tezpur, at that time the claimant was coming from front side in the wrong 

way and dashed against the aforesaid vehicle and sustained simple injuries. 

Moreover, the vehicle was insured with Bajaj Allianz General Insurance Co. Ltd. 

at the relevant time of accident. As such if any compensation is awarded that will 

be paid by the insurer of the vehicle and prayed to exonerate O.P. No. 1 from the 

liability of paying any compensation.  

4. O.P. No. 2 i.e. insurer of the vehicle has submitted written statement 

wherein it is denied that on 21-04-12 at about 7-30 P.M. the vehicle bearing No. 

AS-02K/0181 was involved in an accident at Daily Bazar under Tezpur P.S. The 
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compensation claimed in the claim petition is without any legal and material basis 

and highly excessive and prayed to dismiss the claim petition with cost.   

5. On the pleadings aforesaid, the following issues were framed – 

I. Whether the accident took place due to rash and negligent driving by 

the driver of the vehicle bearing No.AS-02K/0181(Scorpio) and 

whether the victim Biswajit Nath has sustained injury due to the 

alleged accident? 

II. Whether the claimant is entitled to get any compensation as prayed 

for and if so, from whom and to what extent?  

6. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

Issue No. 1 

7. The mother of the injured Smti. Geeta Rani Devi was examined in the 

case as CW-1 who deposed in her evidence that her son Biswajit Nath sustained 

injury in a motor vehicle accident which took place on 21-04-14 at about 7-30 

P.M. while he was going in his bicycle and the scorpio vehicle knocked him down. 

Due to the alleged accident his right leg has been fractured and he also 

sustained injuries on different parts of his body.  

8. CW-1 has exhibited the following documents- 

 Ext. 1 Form 54 (accident information report) 

 Ext. 2 advice slip.  

 Ext. 3 medical certificate. 

 Ext. 4 discharge certificate. 

 Ext. 5 to 5(1) disabled certificate. 

 Ext. 6 to6(8) are Radiology report. 

 Ext. 7 to 7(66) are bill and cash memos. 
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 Ext. 8 and 9 admit card of HSSLC and pan card. 

 Ext. 10 to 10(1) photograph. 

 Ext. 11 X-ray report.   

9. In her cross-examination CW-1 has replied that at the time of accident 

her son was 22 years old. She had not seen the accident. She was interrogated 

by police. She has heard that her son was riding a bicycle and a Scorpio hit him 

from behind.  

10. CW-2 is the injured Biswajit Nath who also stated that due to  rash and 

negligent driving by the scorpio vehicle bearing No. AS-02K/0181 he sustained 

grievous injuries on his person. His right leg has been fractured. He also 

sustained injuries on his head and other parts of his body.  

11. In his cross-examination CW-2 has replied that he was going home in his 

bicycle. He was hit from behind by a vehicle and he immediately lost his 

consciousness and he regained his sense at GMCH, Guwahati.  

12. Ext. 1 is the accident information report from which it reveals that an 

accident occurred on 21-04-14 at about 7-30 P.M. near Daily Bazar, Tezpur and 

claimant Biswajit Nath sustained injuries due to the alleged accident. The vehicle 

bearing No. AS-02K/0181 (Scorpio) was shown to be the offending vehicle. 

13. Record of Tezpur P.S. case No. 490/14 corresponding to G.R. case No. 

980/14 was called for from the Learned Magistrate, which reveals that ejahar 

was lodged by one Smti. Mousumi Devi alleging involvement of the vehicle 

bearing No. AS-02K/0181 (Scorpio) causing injury to his brother Biswajit Nath. 

After completion of investigation charge sheet was submitted against the driver 

of the offending vehicle Malay Mandal u/s- 279/338 IPC. The other documents 

like seizure list of seizing the Scorpio and its documents and also MVI report are 

also available in the record.  

14.    To determine the negligence, I am being guided by the judgment reported 

in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa Rana wherein  

it was held that in case the petitioner files the certified copy of the criminal 
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record or the criminal record showing the completion of the investigation by the 

police or the issuance of charge sheet under section 279/304 A IPC or the 

certified copy of the FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents are sufficient proof 

to reach to the conclusion that the driver was negligent. 

15. In the case of Kaushnumma Begum and others v/s New India Assurance 

Company Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or 

omission on the part of driver of the motor vehicle involved in the accident has 

been left to a secondary importance and mere use or involvement of motor 

vehicle in causing bodily injuries or death to a human being or damage to 

property would made the petition maintainable under section 166 and 140of the 

Act. It is also settled law that the term rashness and negligence has to be 

construed lightly while making a decision on a petition for claim for the same as 

compared to the word rashness and negligence as finds mention in the Indian 

Penal Code. This is because the chapter in the Motor Vehicle Act dealing with 

compensation is a benevolent legislation and not a penal one.  

16. In view of the above, I am of the opinion that  the claimant is able to 

prove that he has sustained  injuries due to rash and negligent driving by the 

driver of the offending vehicle bearing No. AS-02K/0181 (Scorpio). Hence, issue 

No. 1 is decided in favour of the claimant.  

 Issue No. 2  

17. Ld. Counsel for the Insurance Company has argued before me that the 

driver of the offending vehicle bearing No. AS-02K/0181 ( Scorpio) was not 

holding a valid and effective driving license at the time of accident and said D/L 

No. 43198/PK/Prof/09 was not found under the office records of DTO , Phek , 

Nagaland and the same has been found vide letter dtd. 02-03-2016 under the 

seal and sign of DTO, Phek, Nagaland. It is further submitted that the insured 

has violated provisions under Motor Vehicle Act and has made clear and gross 

breach of the terms and conditions of the policy issued by the insurer.  

18. In support of the fact, O.P. i.e. Insurance Company has examined one 

witness. 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
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19. DW-1 Miss Odyssey Bordoloi deposed in her evidence that the insurer 

insured the vehicle bearing No. AS-02K/0181 under the policy of insurance issued 

by the insurer in favour of Amrit Mandal vide policy bearing No. 0G 14-2405-

1801-00012301 for the period from 01-06-2014 to 31-12-14 subject to terms and 

conditions  which  includes a driver condition which specifically mentions that a 

person driving the vehicle holds an effective D/L  at the time of the accident. Ext. 

A certified copy of policy vide RTI reply letter dtd. 20-04-15, the seizure list and 

MVI report in connection with P.S. Case No. 490/14 was procured by insurance 

company which reveals that the name of the driver of the vehicle bearing No. AS-

02K/0181 at the time of accident was Malay Mandal and the D/L No. 

43198/PK/Prof/09 vide verification letter dtd. 02-03-2016 receipt from DTO, 

Phek, Nagaland. It is revealed that the said driving license No.  43198/PK/Prof/09 

was not found under the office records of DTO, Phek, Nagaland. The driver of 

the Vehicle bearing No. AS-02K/0181 Malay Mandal was holding a fake D/L at the 

time of accident and O.P. No. 2 is not liable to pay any compensation. 

20. In her cross-examination DW-1 has replied that there is nothing in the 

policy which makes it mandatory to implead the driver. Their policy does not 

refer to rash and negligent driving. Their investigator Pulak Ranjan Kalita 

investigated the matter of D/L. He filed RTI to the DTO. The copy of RTI 

application has not been filed by them. But they filed the reply. The reply 

consists of signature of DTO and round seal. But the signature does not have any 

stamp.  

21. Ld. Counsel for the Insurance Company also placed reliance on a case 

law- 

Reported in 2013 ACJ 2129( United India Insurance Company Ltd. Vs- Sujata 

Arora and Ors.).  

 “In the said case it was held that no liability can be fastened on the 

insurance company as at the relevant point of time, van was being driven by a 

person who was not holding a valid driving license. This certainly amounted to 

violation of the condition of insurance policy and that “……. in case it is found 

that the offending vehicle was driven by driver who was either holding no license   

or a fake license, then it amounts to violation of terms and conditions of policy 

and in that circumstance, no liability can be fastened on the insurance company”. 
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22. On the other hand, Ld. Counsel for the claimant has argued before me 

that the letter of DTO Phek, Nagaland is not sufficient to prove that the driver 

Malay Mandal was not holding valid D/L as because when an owner is hiring a 

driver he will therefore have to check whether the driver has a driving license. If 

the driver produces a D/L with on the face of its look genuine, the owner    is not 

expected to find out whether the license  has in fact was issued by a competent 

authority or not and it is not expected that the owner to make enquiries  with 

RTOS , which are spread  all over country. Apart from that the person who 

issued the letter holding of a fake license by the driver Malay Mandal was not 

examined to prove the letter. As such it is not proved that the driver Malay 

Mandal was holding of a fake D/L at the relevant time of accident. Hence, 

Insurance Company is liable to pay compensation to the claimant.  

 In support of his Ld. Counsel placed reliance on the following case laws- 

1. TAC 2013 (4) 16 ( Supreme Court) 

2. TAC 2004(1) 321 ( Supreme Court) 

3. TAC 2010(1) 196 

4. TAC 2011(4) 101 

5. TAC 2015(4) 876 

23. Under the M.V. Act, holding of a valid driving license is one of the 

conditions of contract of insurance. Driving of a vehicle without a valid license is 

an offence. However, the question herein is whether a third party involved in an 

accident is entitled to the amount of compensation although the driver of the 

vehicle at the relevant time might not have a valid D/L. 

24. In most of the claim petition , the Insurance Companies take up a 

defence that a contract of insurance falls within the realm of contract  and thus 

like in any other contract, the intention of the parties must be gathered from the 

expressions used therein. In most of the contracts of insurance, there is a 

specific condition that the insured should not allow the vehicle to be driven by a 

person, without a valid and effective  driving license and therefore,  if there is 

any breach of the  terms and conditions of the contract which could be deduced 

from the policy , the companies are not liable to compensation.  
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25. Taking note of the decisions in Oriental Insurance Co. Ltd. Vs. Sony 

Cheriyan reported in 1999 (6) SCC 451 and Oriental Insurance Co. Ltd. Vs. 

Samayanallur Primary Agricultural Cooperative Bank, reported in AIR 2000 SC 10. 

In Swaran Singh’s case, the Supreme Court has made it clear that “ The insurer’s  

liability  arises  both from the contract  as well as statue . It will therefore, may 

not be proper to apply the rules for interpretation of a contract  for interpreting a 

statue. “ 

26. In the judgment reported in National Insurance Co. Ltd. Vs. Swaran Singh 

2004 ACJ (1) SC the Hon’ble Supreme Court observed that mere absence of fake 

or  invalid  driving license  are not in themselves defences available to the insurer 

against the insured or the third party. It was further held that “ to avoid its 

liability towards insured, the insurer has to prove that the insured was guilty of 

negligence and failed to exercise reasonable care in the matter of fulfilling the 

conditions of the policy regarding use of vehicles by duly licensed driver or one 

who was not disqualified to drive at the relevant time”. 

27. In United India Insurance Co. Ltd. Vs. Lehru and others reported in 

2003(3) SCC 338 wherein the insurance company sought for a prayer to avoid its 

liability, on the ground that the license of the driver of the car was a fake license. 

Though a question whether the insurance company can avoid its liability to a 

third party involved in the  accident  was no longer res integra and covered by 

decisions, having regard to the large number of matters on the issue, the 

Supreme Court restated the legal position regarding the liability of the insurance 

company to pay compensation to third parties which reads as follows- 

 “ Thus section 96 has been interpreted keeping in mind the object and 

purpose of the legislature in providing for compulsory insurance. It has  been 

held that the insurance company gets absolved of its liability only if it establishes 

that the breach is by the insured. It is held that if the insured is not at fault and 

has not done anything he should not have done or is not amiss, then he cannot 

be held to have committed a breach”. 

28. In order to avoid liability the insurer has to prove that the owner 

committed willful breach and not mere breach. Willful breach means that in case, 
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the license is fake or ineffective the insurer has to prove that the owner was 

aware about the same.  

29. In the present case, the insurance company has failed to prove that it 

was knowledge of the owner of the O.P. NO. 1 i.e. owner of the Scorpio vehicle 

that the D/L was fake. Under such circumstances the Insurance Company is 

liable to pay compensation.  

30. Ld. Counsel for the claimant has submitted that disability certificate 

issued by Dr. Satyajit Borah and District Disability Rehabilitation Centre, Tezpur is 

a public document which is not required to be proved and the fact is that the 

District Disability Rehabilitation Centre, Tezpur assessed disability of the injured 

and certificate was issued by the District Social Welfare Officer. It is the duty of 

the Insurance Company to file a petition for calling Doctor to assess the disability 

certificate.  

 In support of his submissions Ld. Counsel placed reliance on some case 

laws 

1. TAC  2007(3) 40 

2. TAC 2012(3) 776 

3. GLT 2010(2) 518 

4. GLT 2011(3) 83. 

31. On the other hand, Ld. Counsel for the Insurance Company has argued 

that the claimant has produced two disability certificates, one dtd. 12-06-2014 

issued by Dr. Satyajit Borah wherein disability was assessed as 80% and other 

dtd. 12-01-2015 issued by District Disability Rehabilitation Centre, Tezpur 

wherein disability has been assessed as 40%. However, no Medical Officer has 

been summoned to examine the claimant to prove the disability certificate and 

the said disability certificate cannot be relied upon. 

32. With regard to the proof of disability or issuance of disability certificate , 

Hon’ble Apex Court in Rajkumar Vs- Ajay Kumar and another reported in 2011(1) 

SCC 343 held as under- 

 “The tribunal should   also act with caution, if it proposed to accept  the 

expert evidence of doctors who did not treat the injured but who give “ ready to 

use disability certificate,” without proper medical assessment. There are several 
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instances of unscrupulous doctors who without treating the injured, readily give 

liberal disability certificates to help the claimants. But where the disability 

certificates are given by duly constituted Medical Boards they may be accepted 

subject to evidence regarding the genuineness of such certificates. The tribunal 

may invariably make it a point to require the evidences of the doctor who treated 

or who assessed the permanent disability. Mere production of a disability 

certificate or discharge certificate will not  proof of the extent of the disability 

stated therein unless the doctor  who treated  the claimant or who medically 

examined and assessed the extent of disability of the claimant, is tendered for 

cross-examination  with reference to the certificate”.  

33. What therefore follows from the above ratio is that mere production of 

disability certificate or discharge certificate will not prove the extent of disability  

stated therein, unless the doctor who examined the injured or who assessed  the 

disability is examined and tendered  for cross-examination.  

34. In the case in hand, there are two disability certificates furnished by the 

claimant.  One was  issued by the Dr. Satyajit Borah  wherein disability  has been 

assessed as 80% and other was issued by District Disability Rehabilitation 

Centre, Tezpur wherein disability has been assessed as 40%. But the Doctor who 

examined   and treated the injured was not examined. There is no clarification 

from the side of the claimant regarding difference of opinion by the Doctor and 

the District Disability Rehabilitation Centre, Tezpur in respect of assessment of 

disability.  

35. Under such circumstances, the disability certificate is not considered in 

this case. However, the claimant is entitled to get expenditure incurred by him 

for his treatment.  

36. According to the claimant after the accident he was taken to Tezpur 

Medical College Hospital and thereafter he has been shifted to GMCH, Guwahati. 

Ext. 2 is the doctor slip showing attendance of the claimant on the date of 

accident in the hospital. Ext. 3 is the medical certificate of GMCH which shows 

that the claimant was treated at GMCH as indoor patient. On examination doctor 

found fracture shaft of right femur with fracture of both bones right leg. Ext. 5 is 

the medical document of Bone and Joint Care Clinic of Dr. Satyajit Borah from 

which it reveals that the claimant was admitted to the hospital i.e. Bone and Joint 
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Care Clinic, Tezpur on 05-05-2014. Surgery was done on 06-05-14 and 

discharged on 8-05-14. 

37.      As per claim petition the claimant at the time of accident was working as 

Tempo driver and his monthly income was Rs. 12,000/- but no any documents 

have been furnished in respect of his earning or owner of a Tempo which he 

used to ply at the time of accident or he was engaged by the owner of a Tempo 

as certificate from the employer is not available in the record.  However, notional 

income of Rs. 5,000/- be considered as monthly income of the claimant. It is true 

that due to the alleged accident, right leg of the claimant has been fractured and 

which has been operated. After operation the claimant was also not in a position 

to get back  his earlier work capacity immediately as before the accident, as such  

it can be presumed that there was  loss of income  which may be for 5/6 months 

and can be assessed as Rs.5,000/- X 6 = 30,000/-. The claimant has submitted 

medical documents along with vouchers/cash memos etc. amounting to 

Rs.1,00,745/-. So, total pecuniary damage comes to Rs. 30,000/- + Rs. 

1,00,745/- = Rs.1,30,745/- 

38.     In regard to non pecuniary damage, the claimant has suffered definitely 

pain and agony at the age of 22 years due to the alleged accident. So, an 

amount of Rs.10,000/- is awarded for pain and agony and another amount of Rs. 

10,000/- is also awarded for loss of amenities.  

39. Therefore, total compensation comes to Rs. 1,30,745/-+Rs.10,000/-+ 

Rs.10,000/-  = Rs. 1,50,745/- ( Rupees one lakh fifty thousand seven 

hundred forty five)only. 

40. Hence, issue No. 2 is decided accordingly. 

    O R D E R   

    In the result, the claim petition is allowed, awarding Rs. 1,50,745/- ( 

Rupees one lakh fifty thousand seven hundred forty five)only with 

interest thereon @ 6 % per annum from the date of filing evidence on affidavit of 

the case   i.e. on 16.12.2016 till full and final realization. The O.P. No. 2 i.e. Bajaj 

Allianz General Insurance  Co. Ltd. is directed to make payment of the aforesaid 

amount within a period of 30 (thirty ) days from the date of receipt of order by 
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way of account payee cheque in the name of the claimant Sri Biswajit Nath 

directly with an intimation to the Tribunal.     

   Given under my hand and seal on this 3rd day of May, 2018. 

Dictated and corrected by me.   

    

            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 
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                        A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i) Smti. Geeta Rani  Devi. 
(ii) Sri Biswajit Nath. 

 
2. Witness of the Defence: 
 

Miss Odyssey Bordoloi. 
 

3.Claimant’s Exhibits: 
 

Ext. 1 Form 54 (accident information report) 

 Ext. 2 advice slip.  

 Ext. 3 medical certificate. 

 Ext. 4 discharge certificate. 

 Ext. 5 to 5(1) disabled certificate. 

 Ext. 6 to6(8) are Radiology report. 

 Ext. 7 to 7(66) are bill and cash memos. 

 Ext. 8 and 9 admit card of HSSLC and pan card. 

 Ext. 10 to 10(1) photograph. 

 Ext. 11 X-ray report.   

4.Exhibits of the defence. 
 
           Nil 
 

(M. Nandi.) 
          Member 
          MACT, Sonitpur, Tezpur. 
 
 
 


